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In the Court of Appeals of the District ol Col umbi a, 


No. 2629. 

Benjamin F. Harrison, Appellant, 

vs. 

The Davis Construction Company et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 54592. 

Benjamin F. Harrison, Plaintiff, 

vs. 

The Davis Construction Company and The District of 
Columbia, a Municipal Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

\ Declaration. 

Filed April 19, 1913. 

> 

In the Supreme Court of the District of Columbia. 

At Law. No. 54592. 

Benjamin F. Harrison, Plaintiff, 

vs. 

The Davis Construction Company and The District of 
Columbia, a Municipal Corporation, Defendants. 

1. The plaintiff, Benjamin F. Harrison, sues the defendants, The 
District of Columbia, a Municipal corporation, and The Davis Con¬ 
struction Company, a corporation, having its habitat and doing 
business in the District of Columbia, for that on, to wit, the six- 
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teenth day of November, A. D., 1911, and for a long time prior 
thereto, there was and is now a certain street in the City of Wash¬ 
ington, District of Columbia, known as P Street, West, which street - 
was then intended to be and was used as a common highway or 
thoroughfare for the citizens of the District of Columbia, and other 
persons w r ho desired, or might desire to use the same. 

And whereas, the defendant, The District of Columbia, was to 
wit on said day the owner of Lots Twenty-one to Twenty-four, in¬ 
clusive, in Square Five Hundred and Fifty-three, on the plat of said 
city which said real estate abutted upon and adjoined the said street 
as aforesaid and the sidewalk thereof, upon which said lots, at and 
before the committing of the grievances herein, had been 
2 erected and during all the time aforesaid, had stood and is 
now standing a building known as the Armstrong Manual 
Training School, the property of the defendant, the District of Co¬ 
lumbia, aforesaid; and while the said defendant was so seized and pos¬ 
sessed of the property aforesaid, the said defendants some time prior 
to the date aforesaid began to make repairs and improvements in and 

about said property. , , , 

And the plaintiff says that it then and there became and was the 

duty of the defendants and each of them in the prosecution of the 
improvements and repairs as aforesaid to keep and maintain said 
street in good condition and free from obstructions, so as to render 
the same at all times safe and convenient for the plaintiff and other 
persons who desired to use the same to do so without suffering in¬ 
juries to themselves and it likewise became and was the duty of the 
defendants and each of them to safeguard and protect any obstruc¬ 
tions in said street so that the plaintiff and other persons lawfully 
using the same could do so without suffering injuries to themselves, 
vet the defendants and each of them through their agents and serv¬ 
ants were unmindful of their duty in that respect and negligently 
placed and permitted to remain in said P Street, between First and 
Third Streets, Northwest, a quantity of loose brick and other rubbish 
and by means and in consequence of which negligence and failure 
of said defendants to perform their duty as aforesaid, the plaintiff 
then and there, to-wit, on the aforesaid day, the 16th day of Novem¬ 
ber A. D. Nineteen Hundred and eleven, between the hours of five- 
thirty and six o’clock A. M., on the day and year aforesaid,‘while 
carefully using said street and while on his bicycle proceeding 
3 to his work, without any negligence on his part, and not 
knowing of the existence of the obstruction aforesaid, and 
the dangerous character thereof, propelled his bicycle along said P 
Street going east on the south side thereof and, while so proceed¬ 
ing in a careful and prudent manner ran into the said rubbish and 
bricks, whereby the plaintiff was thrown from said bicycle and upon 
the ground, and thereby received grievous wounds, hurts and injuries 
to his body and nervous system and was thereby caused great pain 
and suffering and thereby sustained an oblique fracture of the 
left clavicle and a dislocation and sprain of the left shoulder, and as 
a result of said injuries, plaintiff became and was and continued and 
stUl is sick, sore and has suffered and still suffers great pain and 
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bodily and mental anguish, and in consequence of said injuries 
plaintiff was kept from his employment from the aforesaid date until 
January second, Nineteen Hundred and twelve, during which time 
he was "wholly incapacitated and was wholly deprived of his income. 

And the plaintiff at the time aforesaid was and for a long time 
prior thereto had been in the full possession of his physical strength 
and health and that by reason of the injuries aforesaid said plaintiff 
is addition to the total disability herein above set forth is partially 
hindered from attending to and carrying on his occupation, which is 
that of handling heavy boxes and other articles as an employee of the 
Adams Express Company, and has been partially hindered and pre¬ 
vented from doing other work and was and is partially hin- 

4 dered and prevented from his divers gains and profits. 

Wherefore, plaintiff brings this suit and claims from the 
defendants the sum of Ten Thousand Dollars, besides costs. 

2. The plaintiff, Benjamin F. Harrison, sues the defendants, The 
District of Columbia, a Municipal corporation, and the Davis Con¬ 
struction Company, a corporation, having its habitat and doing busi¬ 
ness in the District of Columbia, for that on, to wit, the sixteenth day 
of November, A. D. 1911, and for a long time prior thereto, there 
was and is now a certain street in the City of Washington, District 
of Columbia, known as P Street, West, which street was then in¬ 
tended to be and was used as a common highway or thoroughfare 
for the citizens of the District of Columbia, and other persons who 
desired, or might desire to use the same.. 

And Whereas the defendant, The District of Columbia, was to- 
wit, on said day the owner of Lots Twenty-one to Twenty-four, in¬ 
clusive, in Square Five Hundred and Fifty-three, on the plat of said 
city, which said real estate abutted upon and adjoined the said street 
as aforesaid and the sidewalk thereof, upon which said lots, at and 
before the committing of the grievances herein, had been erected and 
during all the times aforesaid, had stood and is now standing a 
building known as the Armstrong Manual Training School, the 
property of the defendant, the District of Columbia, aforesaid; and 
while the said defendant was so seized and possessed of the property 
aforesaid, the said defendant, The Davis Construction Com- 

5 pany, undertook to make certain improvements and put cer¬ 
tain repairs upon said building and the said defendant, The 

Davis Construction Company with the knowledge and permission of 
the said defendant the District of Columbia, did prior to said date 
and in the prosecution of said work, negligently leave a lot of loose 
brick and rubbish in said highway on the south side thereof and 
the defendants, and each of them negligently and carelessly per¬ 
mitted said brick and other rubbish to remain therein and thereon 
at the time aforesaid, openly exposed and without any protection, 
fence, light or anything to indicate danger or give notice to travelers 
or passengers along said highway. 

And the plaintiff says that the defendants, well knowing the prem¬ 
ises, the defendant, the District of Columbia, was in duty bound to 
keep and maintain said highway in good condition and repair so aft 
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to render the same at all times reasonably — for the plaintiff and 
other persons desiring to use the same to do so without suffering 
injury to themselves and to so safeguard any obstructions by some 
protion, warning, signal, or otherwise guarding the same so as to 
*»^fender such highway reasonably safe for the plaintiff and other per¬ 
sons who might desire to use the same, and it likewise was, and be¬ 
came the duty of the defendant, the Davis Construction Company in 
the prosecution of said work of improvements and repairs to keep 
said highway in such condition as to render it safe and convenient 
for passage and transit thereon, yet, nevertheless, the said defend¬ 
ants, and each of them, notwithstanding their respective duties as 
aforesaid, but disregarding the same negligently permitted said high¬ 
way to be in an unsafe condition to travel in this, to-wit, that 
6 the defendants on the day aforesaid placed on said highway 
and permitted to remain thereon a quantity of brick and other 
rubbish so as unnecessarily to obstruct the highway; and said de¬ 
fendants, negligently and carelessly, during the morning of said day 
and while it was yet dark, negligently permitted said obstructions as 
aforesaid to remain without any light, signal or protection to indi¬ 
cate danger and by means and in consequence of which gross negh- 
gence and carelessness of the defendants, and each of them, to per¬ 
form their duty as aforesaid, the plaintiff, then and there to-wit, on 
the day and year aforesaid, between five thirty and six o clock A. M. 
in the morning of said day, while carefully using said street or high- 
wav, was proceeding on his bicycle on the south side of the said street 
going east in front of the Armstrong Manual Training School as 
aforesaid without negligence on his part, not knowing of the exist¬ 
ence of the obstruction as aforesaid, and the dangerous character 
thereof and, while thus proceeding, ran into the aforesaid obstruc¬ 
tions, whereby said bicycle was overturned and the plaintiff was 
thrown violently to the ground and was severely bruised and injured 
and therebv as a result of said negligence, received a fracture ot 
the left clavicle or collar bone and a severe sprain and dislocation ol 
the left shoulder and other painful and serious injuries, by r ® £ ^* n J ) 
which plaintiff became and was and continued from thence hitherto 
and still is sick, sore and has suffered and still suffers great pain and 
mental and bodily anguish. 

That the plaintiff at the time aforesaid was and for a long time 
prior thereto had been employed with the Adams Express Com¬ 
pany, his duties there consisting of the heavy work of loading 
7 and unloading cars, and was totally incapacitated for work 
from the aforesaid date, November sixteenth, Nineteen Hun¬ 
dred and eleven until January second, Nineteen Hundred and twelve. 

That the plaintiff at the time aforesaid. November sixteenth, Nine¬ 
teen Hundred and eleven, was and for a long time prior thereto had 
been in the full possession of his physical strength and health and 
bv reason of the injuries aforesaid, plaintiff was and is now per¬ 
manently hindered and prevented from fully attending to and carry¬ 
ing on his said emplovment and from fully attending to other work 
in the damage of the plaintiff in the sum of Ten Thousand Dollars. 
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Wherefore, the plaintiff brings this suit and claims from the de¬ 
fendants the sum of Ten Thousand Dollars, besides costs. 

ST. GEORGE R. RABY, 

E. HILTON JACKSON, 

Attorneys for Plaintiff. 


Plea to Declaration. 

Filed May 13, 1912. 

******* 

The defendant, the District of Columbia, a municipal corporation, 
for a plea to the declaration filed in above entitled case, and to each 
and every count thereof, says that it is not guilty in manner an 

form as alleged. TT ,, x 

E. H. THOMAS, (P. H. M.) 

Attorney for the District of Columbia. 

8 Plea of The Davis Construction Company. 

Filed May 13, 1912. 

****** * 

Now comes the defendant, the Davis Construction Company, and 
for a plea to the declaration filed herein and each count thereof, says 

it is not guilty in manner and form as alleged. _ 

BRANDENBURG & BRANDENBURG, 
Attorneys for the Defendant, The Davis 

Construction Company. 


Memoranda. 

May 17, 1912.—Joinder of issue; Note of Issue and Notice of Trial 

filed. . , 

October 20, 1913.—Jury sworn and respited. 

October 21, 1913.—Verdict for defendants. 

October 21, 1913.—Motion for new trial, filed. 

9 Supreme Court of the District of Columbia. 

Friday, October 24,1913. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

******* 

Now come here as well the plaintiff by his attorneys, Messrs. E. 
Hilton Jackson and St. George R. Baby, as the defendants by their 
attorneys Messrs. Brandenburg and Brandenburg and Roger A. 
Whiteford of Corporation Counsel; whereupon, the plaintiff s motion 
for a new trial filed herein coming on to be heard, it is considered 
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that said motion be, and it is hereby overruled, and judgment on 
verdict ordered. 

Therefore, it is considered that the plaintiff herein take nothing 
by his suit, and that the defendants herein go thereof without day 
and be for nothing held, and recover against the plaintiff the costs 
of their defense to be taxed by the Clerk, and have execution thereof. 

The plaintiff by his Attorneys in open Court notes an appeal to 
the Court of Appeals of the District of Columbia; and the penalty of 
the bond for costs on said appeal is hereby fixed in the sum of one 
hundred dollars ($100). 


Memorandum. 

November 3, 1913.—Appeal bond approved and filed. 


10 Supreme Court of the District of Columbia. 

Thursday, December 4, 1913. 

Session resumed pursuant to ‘adjournment, Mr. Justice Barnard 
presiding. 

******* 

Now comes here the plaintiff by his Attorney of record, and prays 
the Court to sign, seal and make part of the record, his bill of excep¬ 
tions taken during the trial of this cause, now for then, which is ac¬ 
cordingly done. 


Assignment of Errors. 

Filed December 5, 1913. 

******* 

Now come- the plaintiff and assigns, for review by the Court of 
Appeals, on his appeal, in the above entitled cause the following 

errors committed by the trial court: 

1. The Court erred in directing a verdict for the defendants. 

2. The Court erred in holding that there was no evidence of any 
negligence on the part of the defendants. 

3. The Court erred in holding that the plaintiff was guilty of con¬ 
tributory negligence. 

4. The Court erred in not submitting to the jury the question of 

the negligence of the defendants. 

11 5. The Court erred in holding that the defendant the Dis¬ 

trict of Columbia, was not guilty of negligence or could not 
be charged with negligence in any event because it was in the exercise 
of governmental function in the construction of the building herein. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 
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Designation of Record. 
Filed December 5, 1913. 


Now come the plaintiff and defendants formally and designate the 
following to constitute the transcript of record in the Court of Ap- 
peals in the above entitled cause: 

1. Declaration filed. 

2 pleas filed. 

3 Memo.: Joinder, notice of trial, note of issue. 

4. Memo.: Jury sworn October 20, 1913. 

5. Memo.: Verdict entered on October 21,1913. 

fi Memo • Motion for new trial filed October 21, 1913. 

7 Memo * Motion for new trial overruled and judgment on ver- 

diet, appeal nS costs bond fixed at $100, October 24 913. 

8 Memo.: Bond filed and approved November 3 1913. 

9. Memo.: Bill of exceptions signed, filed and made a part of the 

record December 4, 1913. k i qi q 

^2 10. Assignment of Errors filed December o, lyl3. 

11. This designation. 

E. HILTON JACKSON, . 

Attorney for Plaintiff. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Davis Construction Co. 
ROGER J. WH1TEFORD, 

Attorneys for Defendant The District of Columbia. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 1A 
both inclusive, to be a true and correct transcript of the record, ae- 
cording to directions of counsel herein filed, copy of which is made 
Dart of this transcript, in cause No. 54592 at law, wherein Benjamin 
F Harrison is Plaintiff and The Davis Construction Company et al. 
are Defendants, as the same remains upon the files and of record in 

• J 1 

^In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 

15th day of December, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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14 In the Supreme Court of the District of Columbia. 

At Law. 54592. 

Benjamin F. Harrison, Plaintiff, 

vs. 

Davis Construction Co., District of Columbia, Defendants. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Barnard on the 20th day of October 1913,^and a 
iurv H. Hilton Jackson, Esq., appearing for the plaintiff, Messrs. 
Brandenburg and Brandenburg, for the defendant, the Davis Con¬ 
struction Company, and Roger J. Whiteford, for the defendant, the 

District of Columbia. . . _ , . ., , 

Thereupon, the plaintiff, by its counsel, offered in evidence by 

consent of counsel for the defendants herein, a contract dated July 
22 1911 and numbered 4944, between the District of Columbia and 
the Davis Construction Company, a corporation, which contract pro¬ 
This contract, Made and concluded this 22nd day of July in the 
year of our Lord, one thousand nine hundred and eleven, by and be¬ 
tween the District of Columbia, a municipal corporation, of the first 
part and the Davis Construction Company, Inc., a corporation duly 
incorporated under the laws of the State of Virginia, with principal 
office at Washington, District of Columbia, of the second part. 

Witnesseth: That the said party of the second part, for itself 
and its successors, has agreed and by these presents does agree with 
the said party of the first part, for the consideration hereinafter men- 
tioned and contained, and under the penalty expressed in a 
15 bond bearing even date with these presents, and hereunto an¬ 
nexed, to furnish all necessary labor and material except as 
otherwise herein provided, and in good, firm, and substantial man¬ 
ner, in strict accordance with the instructions, to bidders, specifica¬ 
tions, and general stipulations hereunto attached, and drawings on 
file in the Office of the Municipal Architect of the District of Co¬ 
lumbia and referred to in paragraph twenty-three (23) of said 
specifications, as said drawings and specifications are modified by the 
Alternate “C”, described below, all of which are made parts of this 
contract, execute the following-described work, to-wit: 

Make alterations in and construct addition to the Armstrong 
Manual Training School building, No. 129, located on P Street, 
Northwest, between First and Third streets, in the District of Co¬ 
lumbia, and keep said work in repair for a period of one (1) year 
from date of completion, all for the sum of fifty-four thousand three 

hundred and fifty-four dollars, ($54,354) ; 

Also do such extra work as may be ordered in accordance with 
the provisions of paragraph eleven (11) of said general stipulations. 

Said work to be completed within six (6) months from and after 

July 17,1911. 
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Alternate “C” 

Eliminate the addition on the west, composing new partitions, 
the Electrical Laboratory, enlargement of Machine Shop, Class 
Rooms “C”, “D”, and “E”, and the suite of living rooms, leaving 
the west end of the building in its present state. 

And it is further agreed that the party of the second part shall 
receive payment for the performance of the aforesaid work by checks 
of the Disbursing Officer of the District of Columbia, in accordance 
witffi the provisions of paragraph seventeen (17) of said specifica¬ 
tions. 

In witness whereof, The undersigned, Cuno H. Rudolph, John A. 
Johnston, and William V. Judson, Commissioners of the Dis- 
16 trict of Columbia, appointed under the Act of Congress en¬ 
titled “An Act providing a permanent form of government 
for the District of Columbia,” approved June 11, 1878, have hereunto 
set their hands, and caused the seal of the District of Columbia to be 
affixed; and The Davis Construction Company, Inc. a corporation— 
by Harold Davis, President, the party of the second part, has hereto 
set his hand and caused the seal of said corporation to be hereto 
affixed the day and year first hereinbefore written. 

[Seal of District of Columbia.] 

CUNO H. RUDOLPH, [l. s.] 

JOHN A. JOHNSTON, [l. s.] 

WM. V. JUDSON, [l. s.] 

Commissioners of the District of Columbia 

Attest: 

F. WELLS, 

For Secretary. 

DAVIS CONSTRUCTION CO., [l. s.] 
By HARROLD DAVIS, President. [l. s.] 


Attest: 

E. B. JOHNSON, Secretary. 

Changes and interlineations herein were made prior to execution, 
and Signed and Sealed in the presence of 
E. G. LORENZ, As’t D. D. Co. 

Thereupon the plaintiff, also by consent of counsel for the defend¬ 
ants offered in evidence an order of the Commissioners of the District 
of Columbia dated April 5, 1912, providing as follows: 

Commissioners of the District of Columbia, 

Executive Department, 
Washington, April 5, 1912. 

Ordered: That the work under contract #4944 with the Davis 
2—2629a 
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Construction Company, for the construction of an addition to the 
Armstrong Manual Training School, is hereby accepted. 

Official copy furnished Engineer Department. 

Uv order * 

J * WILLIAM TINDALL, Secretary. 


Thereupon, the plaintiff to maintain the issues upon his part 
joined, gave testimony tending to prove that he was twenty- 
17 eight years of age at the time of the accident, to wit, Novem- 
txjr 16, 1911, was living at No. 22b Dates Street, N. "W., that 
he was employed with the Adams Express Company, at Second and 
I Streets, N. E., that he was in the habit of going to his work be¬ 
fore six o’clock in the morning passing on the south side of P 
Street between First and Third Streets N. W., where the accident 
happened; that while proceeding to his work on said day on his 
bicycle about a quarter of six o’clock in the morning he was thrown 
from his wheel by running over some obstruction in the street and 
thereby broke his collar bone and was otherwise badly bruised, caus¬ 
ing pain which has continued periodically up to the present time. 

\ On inspecting the ground where he fell he found loose bats and 
\ half bricks scattered around on the south side of said P Street near 
1 First Street, N. W., a little way from an office or tool house on the 
lot adjoining the Armstrong Manual Training School with the name 
of the Davis Construction Company upon it, which was located on 
J the said south side of P Street between First and Third Streets, 
N. W. Witness had observed these repairs and construction work in 
progress sometime prior to the accident, had been using the street 
every morning for several years prior thereto, and always went to his 
work by that route every morning; that on November 15, 1911, and 
for a week or two prior thereto he noticed a light guarding a wagon 
load or two of bricks piled in the street close to the sidewalk, in 
front of said sidewalk; that this pile of brick was not there and no 
light was there on the morning of the accident, that he was thrown 
from his wheel and injured by the stuff that was left in the street 
after the main pile of bricks had been removed; that there was no 
light there at the time, that he was going at the rate of four or five 
miles an hour, had a light on his wheel, did not see anything of the 
loose — or rubbish before the accident occurred. 

18 On cross-examination witness said that this pile of brick 

was opposite the Eastern end of the grounds of the Armstrong 
Manual Training School where the work was being done out in the 
street just west of the office building of the Davis Construction 
Company, perhaps twenty-five or thirty feet west of said office build¬ 
ing, that said pile of brick prior to the morning of the accident was 
something like three feet high in the street perhaps five or six feet 
from the sidewalk which pile always guarded by a light he saw a 
week or more prior to the accident, that he fell from his bicycle 
where this pile had been, that he was thrown about six feet from the 
curb but he could not tell whether by a whole or a half brick but 
there were several pieces of brick and whole brick lying around that 
spot where the aforesaid pile had been piled that the loose brick were 




THE DAVIS CONSTRUCTION COMPANY ET AL. 11 

perhaps forty or fifty in number, some whole, some broken all scat¬ 
tered around, that he had knowledge prior to the accident that 
were building the Armstrong Manual Training School , thatthere 
was no street lamp where this brick was, but there was a lamp fifteen 
or twenty feet from the pile of brick that it was lighted on be 
morning of the accident but does not know what kind of a light 
was, that he went along the same street on the day prior to the ac¬ 
cident on his way home but was on the other or north s.de of the 
street and did not notice the brick at that time. Said the street was 
all of thirtv feet wide, that the pile of brick was unobstructed .o tar 
as the lamp opposite was concerned, said the light on his bicycle 
was a regular bicycle lamp, not carbide, that on the morning of 
15th the day prior to the accident there was a lantern on the pile of 
brick, on further cross-examination witness did not recall ever seeing 
but one pile of brick prior to the accident, which always had a light 
on it prior to the morning in question. Witness also recalled a 
bridgewav built by the Davis Construction Company for carrym 
bricks over the sidewalk to the lot adjoining the Manual 
19 Training School, that some boards were there to protect the 
pavement as said Construction Company drove wagons over 
the bridgeway; that said bridgeway was just west of pile of bncks and 
that there were no lights on the bndgeway to witnesss knowledge, / 
that the office of the Davis Construction Company referred to was on/ 
the lot and did not project over on the pavement; witness was certain 7 
that the light on his bicycle was burning when he started out that 
morning and was put out as a result of the fall. Upon further cross- 
. examination by counsel for the Davis Construction Company witness 
stated that he did not remember exactly whether or not the building 
had been completed by said Company and turned over to the District 
of Columbia before he employed counsel; that he never notified the 
District of Columbia or the Davis Construction Company of the acci¬ 
dent until suit was filed, employed counsel shortly after accident but 
could not tell how long, to look after his interests. 

Further to maintain the issues on his part, plaintiff called August 
Blase who testified that he resided at the same house with the plain¬ 
tiff, that he was in business at 206 P Street, N. W in front of the 
Armstrong School and fell down and hurt himself very badly by 
walking into a pile of rubbish, near the office building, that the rub¬ 
bish was in the street along the side of the curb five or six feet out 
from curb and west of the said office building of the Davis Constru^ 
tion Companv, that when he stumbled into this pile of rubbish he did 
not see a light or warning of any sort; that on cross-examination wit¬ 
ness stated that he was a grocer and that he fell either on the 14th 
or 15th of November, had the date in a book but did not have the 
book with him and did not know where it was; said he heard of Har¬ 
rison’s accident a day or two after it happened, just as he was going 
across the street to deliver two loaves of bread, saw nothing to give 
him anv warning and, stepping lively, he fell over the brick or what¬ 
ever it was on the south side of said P Street, says they were working 
on the school at that time, that when he fell he saw a lot of bncks 
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just thrown together, looked like a couple of loads, did not know how 
many bricks were there, thought his accident happened a morning or 
two before Mr. Harrison’s accident but could not recall that. Did not 
recall there was a street light across the street from the acci- 
20 dent. It was a cloudy morning and very dark when 1 tell, 
that the street lamps were gas lamps, making good light, that 
the bricks he saw were west of the office building a little way out 
from the side of the street; witness did not know whether there were 
any lights on the driveway next to the curb. When asked about the 
previous statements made to Mr. Bradshaw about the accident >aid le 
did not recall that he ever spoke to Mr. Bradshaw at all about it. 
On redirect examination witness said that the bricks he stumbled over 
were the loose bricks lying around the pile. 

Thereupon the plaintiff to further maintain the issues on his part 
called John Wesley Knight who testified that he was employed as 
a skilled laborer in the Government Printing Office and lived at lw 
P Street N. W., his house adjoined the lot of the Armstrong Manual 
Training School on the east side towards 1st Street, remembered the 
construction work in the nature of an addition to the school that was 
going on in November, 1911; that there had been a pile of brick out 
in the street nearly opposite the tool house for some time, that alter 
this pile had been removed, fragments of brick were lying out in the 
street for two or three davs, that the pile was removed either the 1 IX h 
or 14th of November, 1911; that the pile of brick was yarded by a 
light at night, that is the main pile, but there was no light at that 
place where the bricks had been taken away, that the loose bnck> 
possiblv some whole brick left there after the pile was removed were 
of all shapes and sizes, some as big as a walnut and so on, amounting 
to about sixteen or a quarter of a wheelbarrow load, scattered over the 
street. On cross-examination the witness testified that there was a 
drivewav across the sidewalk between the office building and the 
school building, over which thev hauled material to go into the con¬ 
struction of the building: said the street in front of him was about 
thirty feet across, that at the time of the accident there was a lamp in 
front of his house and one on the opposite side of the street, 
21 but did not know that the lamp had a Welsbach burner then 
but thought it had not; that he could not say the lamp:- were 
lighted regularly as the one on the opposite side of the street was 
sometimes out and did not recall that it was lighted on the 16th, said 
there was a lamp on each side of the driveway into the parking dur¬ 
ing the construction period but that this lamp was some distance off 
from the pile of brick, that the pile of brick was between the drive¬ 
way and 1st street, said there was a lamp about thirty feet from the 
'n driveway on the south side and one forty feet distant on the north 
side of the street, that they started piling bricks at the above 
place when they started on the job and that the pile was 
constantly kept there in the street and continued until about Novem¬ 
ber 16th, 1911. On cross-examination witness stated that the pile 
\ was removed between the 12th and 16th of November but that he 
did not recollect when the fragments were taken away; that the light 
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on the south side of the street was the width of the street away from 
the pile of brick, quite the distance from the pile of brick. 

Thereupon further to maintain the issues on his part joined plain¬ 
tiff introduced Booker Filmore Brown, who testified that he was a 
brother-in-law of the plaintiff, and testified that he remembered the 
accident occurred on November 16th, that he went to work on the 
morning of the accident took the same route taken by Mr. Hamson 
along the south side of P Street, that he always walked to his work 
that he learned of the accident later in the day, that is, about 9 
o’clock in the morning, that he had been using this route about four 
months prior to the accident and used it that morning about twenty 
minutes to six, that as he was walking across the street he found a pile 
of loose bricks scattered on the street, about five or six feet from the 
pavement on the south side of the street, a little west of the tool house. 

On cross-examination witness stated that he went to work live 
22 or ten minutes before the plaintiff; that as he walked by the 
bricks he had no trouble in seeing them lying in the street, 
that he walked right by them, does not recall whether there was a \ 
light across the street but there was no light guarding the loose bricks 
in the street, that there was a couple of loads of brick there, did not 
know 7 exactly how r many, but that they were scattered bricks, there 
was no pile of bricks there, that the bricks were scattered about. 

Thereupon further to maintain the issues on his. part plaintiff 
called Mrs. Myrtle Jones who testified that she lived at 105 P 
Street, N. W., right opposite the Armstrong Training School on the 
north side of the street right opposite the little office, or tool house, 
said she heard of the accident which was about the middle of Novem- , 
ber, 1911, that she saw' some broken brick lying in the street on the 
15th or 16th of November, 1911, just west of the little office on the 
south side of the street about a half of a wheelbarrow load, that she 
did not recall that these loose bricks were guarded by a light at night; \ 
that there w r as a light there while the pile of brick was there but that } 
after the pile was removed she did not remember seeing the light. 

On cross-examination witness testified that the loose brick were 
lying about there for several days; that theretofore the pile of brick 
had been there w’hile the building was going on; that the remnants 
of brick she saw’ w 7 ere left there after the pile was taken away, that 
the pile was five or six feet high. w 7 hich was there both the first and 
second w’eek in November. Upon being asked whether it w’as not a 
fact that brick w 7 ere not piled back on the lot, witness answered “My 
boy was in them, the children would play with them during the day 
and scattered them out in the street and they were not picked up.” 

The plaintiff having announced his testimony closed, the fore¬ 
going evidence being all the evidence given by the plaintiff 
23 the defendants, through their counsel, requested the Court 
to instruct the jury to return a verdict for the defendants on 
the ground that there was no issue of fact to be determined by the 
jury on the testimony. 
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“The Court: The principle is announced in the case of Mosheu- 
vel vs. District of Columbia, 191 U. S., 347, as well as in many other 
authorities, that where there is an obstruction in the sidewalk or in 
the street that is known to the traveler he is bound to use extraordi¬ 
nary care in passing over it or else be held guilty of negligence. In 
this case the plaintiff knew of the brick in the street there, knew they 
had been there for a month knew there was a light on them, and he 
went along the next morning without seeing any light on the brick. 
Under this testimony undoubtedly there was a lamp lighted there on 
each side of the street. He went along, then, and of course there 
were some brick scattered—one witness says a quarter of a wheel¬ 
barrow-full of brick scattered over the street in a vague and indeter¬ 
minable manner; one witness says her children played over and 
through these brick, and scattered them around over the place. Can 
you say he did not know there was something there, so that he could 
( shut his eyes and go along there? He had a right to and he should 
have used extreme diligence to prevent an accident in this case, hav¬ 
ing known the street was littered with brick, and had been for a long 
time at that very point, according to his testimony. ^ 

It might, under ordinary circumstances, be a matter for the jury 
to say whether he was guilty of contributory negligence. But has he 
proven any negligence against either of these defendants? Certainly 
he has proven no negligence against the District of Columbia, who 
knew nothing about this situation, as far as the evidence shows here. 
The thing had occurred just the evening before, without any notice 
brought home to them, and under that principle he could not 
24 hold them; and if they were bound to supervise and superin¬ 
tend what the Davis Company was doing there, they ought in 
fairness, at least, to know what the Davis Company was doing, to 
know about these brick. It seems to me there should be some notice 
to them in either case. But whether there was or not, the evidence 
does not show that the Davis Company was responsible for these 
brick, or pieces of brick, same as big as walnuts, and some whole 
brick, a quarter of a wheelbarrowful, according to one witness. It 
seems to be that would not constitute a case that would entitle the 
plaintiff to recover against either of these defendants. As said in 
argument, these brick might have been dropped out of a wagon, 
might have been scattered around there from the pieces left at the 
building, bv the children throwing them over the street, and all that, 
and yet you could not have held this company responsible for the 
situation on that whole street. They evidently had a permit, a right 
to place that material in the street and carry on this work, and yet 
you see that these pieces that were left—the evidence certainly shows 

that_were scattered over the street, not only in the place where these 

brick were, perhaps, but other places. They could not have been 
scattered very well without occupying other places than where the 
brick were piled. 

Then, again, I think there is something in the idea Mr. Whitford 
put forth, that it is a governmental function here that the District 
was engaged upon, the building of this school. They were building 
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it through their contractors, but still it was a governmental work 
they were undertaking to do by reason of their.official duties. 

1 think on the whole case I will have to say to the jury that they 

must bring in a verdict for both defendants. . 

Mr. Jackson : I would like to get the record straight. 1 except 
to your Honor’s direction to the jury generally to bring in a 
25 verdict for the defendants. Then I except to your Honors 
ruling that there was no evidence of any negligence on the 
part of the defendants; then, again, to your Honor’s ruling that the 
plaintiff was guilty of contributory negligence; then, again, to your 
Honor’s ruling that there is nothing to show that those loose brick 
had been left in the street by the defendant, the Davis Construction 
Company, that was worthy of the consideration of the jury. 1 be¬ 
lieve that is about all I wish to except to. . 

The Court: Then, gentlemen of the jury, under the view the 
Court takes of the law in this case, you will return a verdict in favor 
of both defendants. 

Mr. Jackson : And I renew my exceptions, your Honor. 
(Thereupon the jury, at the direction of the Court, returned a ver¬ 
dict in favor of both defendants.) 

And thereupon, after the exceptions were duly taken, as aforesaid, 
and entered upon the minutes of the Court, counsel for the plaintiff 
prayed the Court sign and seal his bill of exceptions which is accord¬ 
ingly done in duplicate this 4th day of December, A. D., 1913, now 

for then. 

By the Court: 

JOB BARNARD, Justice. 

Dec. 4,1913. 

This bill of exceptions is satisfactory to defendant the Dist. of Col. 

ROGER J. WHITEFORD, 

Asst Corp. Counsel. 

And to defendant The Davis Construction Co. 

BRANDENBURG & BRANDENBURG, 

AtCys for Davis Con. Co. 

Dec. 4th, 1913. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2629. Benjamin F. Harrison, appellant, vs. The Davis Construction 
Company et al. Court of Appeals, District of Columbia. Filed 
Dec. 15,1913. Henry W. Hodges, clerk. 
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IN THE 






No. 


2629. 


BENJAMIN F. HARRISON, Appellant, 

V8. 

THE DAVIS CONSTRUCTION COMPANY, a Corpora¬ 
tion, and THE DISTRICT OF COLUMBIA, a Mu¬ 
nicipal Corporation, Appellees. 


TiPTy.'F FOR APPELLANT. 


Statement of the Case. 

This appeal is taken by the plaintiff from a verdict di¬ 
rected for the defendants by the trial court at the close of 
the plaintiff’s case, on the ground that the plaintiff offered 
no evidence tending to show negligence on the part of the 
defendants, and on the further ground that plaintiff jwas 
guilty of contributory negligence. Appellant, between 5:30 
and 6 o’clock in the morning of the 16th day of November, 
1911 while en route to work on his bicycle on the south side 
of P street between First and Third streets N. W., and oppo¬ 
site the lot upon which the Armstrong Manual Training 
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School stands, ran into some loose brick on said highway, 
alleged to have been negligently left there by the defendants 
in the prosecution of certain improvements and repaid in 
connection with said Armstrong Manual Training School, 
and was thereby thrown from his bicycle and received a 
fracture of the collar-bone and other serious injuries. 

The record discloses (R., 8, 9, and 10) that the defendant 
the Davis Construction Company made a contract with the 
defendant the District of Columbia, dated July 22, 1911, 
wherein the former undertook to make alterations in and 
construct an addition to the Armstrong Manual Training 
School building, No. 129 P street N. W., for the sum of 
$54,354, agreeing to complete said work within six months 

from and after July 17, 1911. 

By executive order (R., 9) of the Commissioners of the 

District of Columbia, dated April 5, 191 2 > ^e work under 
the foregoing contract was accepted by William Tinda , 

Secretary, on behalf of the Commissioners. 

The physical facts connected with the accident are stated 

succinctly by the plaintiff (R«> 19) • 

“On inspecting the ground where he fell he found 
loose bats and half bricks scattered around on the 
south side of said P street near First street, N. W a 
little way from an office or tool house on the lot ad¬ 
joining the Armstrong Manual Training School with 
the name of the Davis Construction Company upon 
it, which was located on the said south side of P street 
between First and Third streets, N. W. Witness had 
observed these repairs and construction work in prog¬ 
ress some time prior to the accident, had been using 
the street every morning for several years prior 
thereto, and always went to his work J>y that route 
every morning; that on November 15 1911, and for 
a week or two prior thereto he noticed a light guard¬ 
ing a wagon-load or two of bricks piled in the street 
close to the sidewalk, in front of said sidewalk; that 
this pile of brick was not there and no light was there 
on the morning of the accident; that he was thrown 
from his wheel and injured by the stuff that was left 




in the street after the main pile of bricks had been 
removed; that there was no light there at the time; 
that he was going at the rate of four or five miles an 
hour, had a light on his wheel; did not see anything 
of the loose brick or rubbish before the accident 

occurred.” 

On cross-examination witness stated that the loose brick 
were scattered in the street just west of the office building of 
the defendant the Davis Construction Company, perhaps 25 
or 30 feet; that prior to the morning of the accident the 
brick were perhaps 5 or 6 feet from the sidewalk and 3 feet 
high, and theretofore had always been guarded by a light, 
that there was no street lamp where the brick were, but that 
there was a lamp 15 or 20 feet from the pile of brick ; that 
on the morning of the fifteenth, the day prior to the accident, 
there was a lantern on the pile of brick, he did not recall 
ever seeing but one pile of brick prior to the accident, which 
always had a light on it prior to the morning in question. 

ARGUMENT. 

Assignments of Error. 

1. The court erred in directing a verdict for the defend¬ 
ants. 

2. The court erred in holding that there was no evidence 
of any negligence on the part of the defendants. 

3. The court erred in holding that the plaintiff was guilty 
of contributory negligence. 

4. The court erred in holding that the defendant, the 
District of Columbia, was not guilty of negligence or could 
not be charged with negligence in any event because it was 
in the exercise of a governmental function in the construc¬ 
tion of the building herein. 
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The foregoing assignment of error may be resolved into a 
single proposition. 

Did the court err in directing the verdict for the defend¬ 
ants? 

This assignment may in turn be resolved into two propo¬ 
sitions: first, was there any evidence of negligence on the 
part of the defendants sufficient to be submitted to the jury 
for its determination? and, secondly, was the plaintiff guilty 
of contributory negligence? These propositions will be con¬ 
sidered in their order. 

I. 

Was there any evidence of negligence on the part of the 
defendants sufficient to be submitted to the jury for its de¬ 
termination? 

The essential facts of negligence testified to by the plaintiff 
are as follows (R., 10): 

“On inspecting the ground where he fell he found 
loose bats and half bricks scattered around on the 
south side of said P street near First street, N. W., a 
little way from an office or tool house on the lot ad¬ 
joining the Armstrong Manual Training School with 
the name of the Davis Construction Company upon 
it, which was located on the said south side of P street 
between First and Third streets, N. W. Witness had 
observed these repairs and construction work in prog¬ 
ress sometime prior to the accident, had been using 
the street every morning for several years prior 
thereto, and always went to his work by that route 
every morning; that on November 15, 1911, and for 
a week or two prior thereto he noticed a light guard¬ 
ing a wagon load or two of bricks piled in the street 
close to the sidewalk, in front of said sidewalk; that 
this pile of brick was not there and no light was 
thereon the morning of the accident, that he was 
thrown from his wheel and injured by the stuff that 
was left in the street after the main pile of bricks had 
been removed; that there was no light there at the 



time; that he was going at the rate of four or 
miles an hour, had a light on his wheel, did not see 
anything of the loose bnck or rubbish before the 

accident occurred.” 

And also (R., 11) • ? 

“A bridgeway built by the Davis Construetion Com¬ 
pany for carrying bricks over the sidewalk to the lot 
adjoining the* Manual Training School, that some 
boards were there to protect the pavement as said 
construction company drove wagons over the bnd 
wav that said bridgeway was just west of pile of 
bricks and that there were no lights on the hridgew 
to witness’s knowledge; that the office of the Davis 
Construction Company referred to was on ttie M a 
did not project over on the pavement , witness wa. 
certain that the light on his bicycle was burningwhen 
he started out that morning and was put out as a 
result of the fall. Upon further cross-examination b> 
counsel for the Davis Construction Company witness 
stated that he did not remember exactly whether or 
not the building had been completed by said company 
and turned over to the District of Columbia before he 

employed counsel.” 

August Blase testified to the same effect as follows (R. 11) : 

“That he resided at the same house with the^dam- 
tiff- that he was in business at 206 P street, N. W., 
in front of the Armstrong School, and fell d °wn an 
hurt himself very badly by walking into a pile of 
rubbish near the office building; that the rubbish was 

in the street along the side of the -Office huilffine^f 
nut from curb and west of the said office building 

the Davis Construction Company; that when he stum- 

bled into this pile of rubbish he did not see a light 

or warning of any sort.” 

And, on cross-examination, the same witness said: 

“His accident happened a morning or two before 
Mr. Harrison’s accident, but could not recall there 
was a street light across the street from the accident. 
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It was a cloudy morning and very dark when I fell; 
that the street lamps were gas lamps, making good 
light; that the bricks he saw were west of the office 
building a little way out from the side of the street; 
witness did not know whether there were any lights 
on the driveway next to the curb.” 

John Wesley Knight also testified for the plaintiff (R., 

12 ): 

‘‘That he was employed as a skilled laborer in the 
Government Printing Office and lived at 108 P street 
N. W.; his house adjoined the lot of the Armstrong 
Manual Training School on the east side towards 
First street ; remembered the construction work in the 
nature of an addition to the school that was going on 
in November, 1911; that there had been a pile of 
brick out in the street nearly opposite the tool house 
for some time; that after this pile had been removed 
fragments of brick were lying out in the street for 
two or three days; that the pile was removed either 
the 12th or 14th of November, 1911; that the pile 
of brick was guarded by a light at night, that is, the 
main pile, but there was no light at that place where 
the bricks had been taken away; that the loose bricks, 
possibly some whole brick, left there after the pile 
was removed were of all shapes and sizes, some as big 
as a walnut and so on, amounting to about sixteen or 
a quarter of a wheelbarrow load, scattered over the 
street.” 

On cross-examination, witness stated that the pile was re¬ 
moved between the 12th and 16th of November, but that he 
did not recollect when the fragments were taken away; that 
the light on the south side of the street was the width of the 
street away from the pile of brick, quite a distance from the 
pile of brick. 

Booker Filmore Brown testified (R., 13): 

“That he was a brother-in-law of the plaintiff, and 
testified that he remembered the accident occurred on 
November 16th; that he went to work on the morning 
of the accident, took the same route taken by Mr. 



Harrison along the south side of P street; that he 
always walked to his work; that he learned of the 
accident later in the day, that is, about 9 o clock in 
the morning; that he had been using this route abou 
four months prior to the accident and used it that 
morning about twenty minutes to six; that as e was 
walking across the street he found a pile of loose 
bricks scattered on the street, about five or ax: feet 
from the pavement on the south side of the street, a 

little west of the tool house.” 

On cross-examination, witness stated that he went to work 
five or ten minutes before the plaintiff ; that as he walked by 
the bricks he had no trouble in seeing them lying m the 
street; that he walked right by them; does not recall whether 
there was a light across the street, but there was no light 

guarding the loose bricks in the street. 

Mrs. Myrtle Jones testified for the plaintiff (R., 13): 

“That she lived at 105 P street, N. W right oppo¬ 
site the Armstrong Training School on the north side 
of the street right opposite the little ofhce, or tool 
house; said she heard of the accident which was about 
the middle of November, 1911; that she saw some 
broken brick lying in the street on the 15th or 16th 
of November, 1911, just west of the little office on the 
south side of the street, about a half of a wheelbarrow 
load; that she did not recall that these loose bricks 
were guarded by a light at night; that there was a 
light there while the pile of brick was there, but that 
after the pile was removed she did not remember see¬ 
ing the light.” 

On cross-examination, she testified (R., 13) • 

“That theretofore the pile of brick had been there 
while the building was going on; that the remnants 
of brick she saw were left there after the pile was 
taken away; that the pile was five or six feet high, 
which was there both the first and second week in 

November.” 





From the foregoing the conclusion would seem to be irre¬ 
sistible that this work was being prosecuted by the Davis 
Construction Company; that for several weeks prior to the 
accident a pile of bricks, guarded by a light, had been left 
in the street near the sidewalk, to be used as the same was 
required in the construction of the building; that this pile 
was removed on the evening before the accident and that 
some loose brick were left at the place, whence the pile was 
removed, the same being unguarded by a light. Under these 
circumstances it would seem to require no argument to main¬ 
tain the proposition that, when the light was removed, the 
plaintiff had a right to suppose that it was safe for him to 
use the street, there being no longer a light at that point to 
advise him of any danger as theretofore. This court has 
announced the doctrine contended for by the appellant in so 
many cases, that no authority will be cited in support of the 
proposition that there was enough evidence of negligence on 
the part of the defendants to go to the jury. 

The learned trial court (R., 14) uses the following lan¬ 
guage: 

“They evidently had a permit, a right to place that 
material in the street and carry on this work, and 
vet you see that these pieces that were left—the evi¬ 
dence certainly shows that—were scattered over the 
street, not only in the place where these brick were, 
perhaps, but other places. They could not have been 
scattered very well without occupying other places 
than where the brick were piled.” 

The foregoing language of the trial court loses sight of 
the principle frequently laid down by this court, that where 
the plaintiff reasonably connects the injury complained of 
with the negligence of the defendant the burden is then 
upon the defendant to show that the other intervening causes 
produced the injury. 

Patterson vs. The Ocean Accident Corporation, 25 
App. D. C., 47. 

Railway Company vs. Lukens, 32 App. D. C., 445. 



Tiffany, Death by Wrongful Act, 2d edition, section 74, 
in discussing the proximate cause of death, thus lays own 

the rule: 

“But the death will be referred to the act com¬ 
plained of if it was sufficient to cause the death, unless 
it be shown that death must have resulted from the 
intervening cause, independently of the injury. 

Conceding that bricks may have been scattered over other 
places in the street and that they might have been scattered 
over, as intimated by Mrs. Myrtle Jones in her testimony 
by children who were at play, but there is no evidence tha 
children scattered any brick over the street at the point where 
the plaintiff met with his injury; but, on the contrary, there 
is positive testimony of every witness in the case to the effect 
that loose brick were left in a particular place in the street, 
where the pile of brick had stood for many weeks guarded 
by a light, and after the pile was removed there was no light 
to guard the loose bricks. This taken in connection with 
plaintiff’s testimony, which is emphatic, to the effect that, it 
was at this particular place and no other that he was thrown 
from his bicycle, would seem to eliminate the necessity of 
the inference that other brick scattered by children or other¬ 
wise in other places might have caused the accident. There 
is enough in the case to convince a jury that the producing 
cause of the injury was the negligence of the defendants in 
leaving the loose brick in the street under the circumstances 
detailed by the plaintiff; and, to escape liability, the defend¬ 
ant must do more than raise an inference that other causes 
may have intervened. 

n. 


Was the plaintiff guilty of contributory negligencef 

It is submitted that the following quotation from the lan¬ 
guage of the trial court in disposing of this aspect of the case 





concludes this assignment of error in the favor of the ap¬ 
pellant (R., 14): 

“The principle is announced in the case of Mos- 
heuvel vs. District of Columbia, 191 U. S., 347, as 
well as in many other authorities, that where there 
is an obstruction in the sidewalk or in the street that 
is known to the traveler he is bound to use extraordi¬ 
nary care in passing over it or else be held guilty of 
negligence. In this case the plaintiff knew of the 
brick in the street there, knew they had been there 
for a month, knew there was a light on them, and he 
• went along the next morning without seeing any light 
on the brick. Under this testimony undoubtedly 
there was a lamp lighted there on each side of the 
street. He went along, then, and of course there were 
some brick scattered—one witness says a quarter of 
a wheelbarrow-full of brick scattered over the street 
in a vague and indeterminable manner ; one witness 
says her children played over and through these 
brick, and scattered them around over the place. Can 
you say he did not know there was something there, 
so that he could shut his eyes and go along there? 
He had a right to and he should have used extreme 
diligence to prevent an accident in this case, having 
known the street was littered with brick, and had 
been for a long time at that very point, according to 
his testimony.” 


The following quotation from the Mosheuvel case is suffi¬ 
cient to indicate that the learned trial court wholly miscon¬ 
ceived the doctrine of that case: 

“We are of the opinion, however, that the rule as 
thus contended for is unfounded in reason and un¬ 
supported by the weight of authority. When ana¬ 
lyzed, the proposition comes to this, that no person 
can, as a matter of law, without assuming all the risk, 
use the streets of a municipality where he knows of 
a defect therein, even although it be that, in the exer¬ 
cise of a sound judgment, it might be decreed that 
with ordinary care and prudence the street could be 
used with safety. The result of admitting the doc- 
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trine would be to hold that all persons in making use 
of the public streets assumed all risks t0 . a ^® 

from every known defect or danger. That this is the 
result of the proposition may he aptly illustrated. 
Take a street across which runs a railroad tracK, 
whereon cars are moved by steam or other motive 
power. All persons knowing of this fact would know 
also that there was some danger in crossing. 1 ney, 
therefore, must either abstain altogether from cross¬ 
ing or if they do so, be subject, as a matter of law, 
to g the consequence of the reckless operation of the 
railway, without reference to the care exercised in the 
use of the street for the purpose of crossing. Indeed, 
the proposition would imply that every one "housed 
the public streets with the knowledge of a defect ex 
isting therein would he guilty.ifan injury-was; by 
them suffered as a result of such defect, of contn 
torv negligence, without the existence of any neglect 
whatever; for this would necessarily result from say¬ 
ing that one who had made a careful use of the streets 
was yet guilty of neglect in doing so. , Red uced to its 
last analysis, the principle contended for but asserts 
that the ordinary rules by which negligenceisto 
determined do not apply to the use of the public 
streets, since those who use such streets with a knowl¬ 
edge of a possible danger to anse from a defect therein 
must, as a matter of law, have negligence imputed to 
them, although in choosing to make use of the streets, 
and in the mode of use, the fullest possible degree of 
judgment and care was exercised. The result of this 
would be to relieve the municipality of all duty and 
consequent responsibility concerning defects ini high 
ways, provided only it chose to give notice of the ex- 

istence of the defects.” 


The learned trial judge is also in error in assuming t a 
the plaintiff in this case had knowledge of the obstruction 
in the street, which resulted in his injury. The fact is, e 
had seen the pile of brick guarded by a light for weeks prior 
to the accident, but, not finding a light at that particular 
point on the morning of the accident, which was before day¬ 
light, he was lulled into security; and, so fax from having 






knowledge of the defect, the mere absence of the light fur¬ 
nished to his mind affirmative evidence that he might pro¬ 
ceed with perfect safety. 


III. 

Was the District of Columbia in the exercise of a govern¬ 
mental function and thereby exempt from liability? 

The single question here presented is whether in the exer¬ 
cise of a governmental function a municipality, conceding 
negligence, may relieve itself from the obligation of 
keeping its thoroughfares free from an obstruction where the 
obstruction of such thoroughfare, as in the case at bar, is 
incidental to the exercise of a governmental function. 

No authority is needed in support of the proposition that 
a municipality must keep its streets and sidewalks in a safe 
condition for the use of the traveling public. 

D. C. vs. Duryee, 29 App. D. C., 327. 

D. C. vs. Blackmore, 32 App. D. C., 32. 

And this duty may not be delegated by a municipality to 
others, thereby relieving itself from liability. 

D. C. vs. Woodbury, 136 U. S., 450, 464. 

And no argument is needed in support of the proposition 
that a municipality is not liable for failure to perform a 
mere governmental duty. 

Brown vs. D. C., 29 App. D. C., 273, 283. 

Barnes vs. D. C., 91 U. S., 540. 

This court has recently reaffirmed the same doctrine in 
the case of D. C. vs. Tyrrell, decided February 2, 1914, hold¬ 
ing that the public-school system forms a branch of the mu¬ 
nicipal organization and that the District was not responsible 
for a mere act of negligence connected therewith, because the 






control of the school system by the Board of Education c 
stituted the performance of a governmental function. 

It is contended, however, that the liability of a munici¬ 
pality for failure to keep its streets and sidewalks free from 
obstruction may not be relieved on the ground of a govern¬ 
mental function, where the injury in question, as in the case 
at bar, is not occasioned by negligent acts in the building o 
on its premises, but outside of the same and on a public 

thoroughfare. . . 

This court, in the Tyrrell case, mpra, in commenting on 

the case of Hill vs. Boston, .122 Mass., 344, 358, said: 


“In the instant case there was no wrongful act as 
a result of which the gas was permitted to escape and 
become a nuisance to the public outeide of the build- 
ing working discomfort or danger ot itselt. 


The same distinction is made in the case of Hill vs. 
Boston, supra, where the court, at page 358, said: 


“But in such cases, the cause of action is not neglect 
in performance of a corporate duty, * W 1 

is in the doing of a wrongful act, causing a direct in¬ 
jury to the property of another, outside of the limits 
of the public works.” 


Also* in Miles vs. Worcester, 154 Mass., 511; Briget vs. 
Philadelphia, 135 Pa. St., 451. 


It is therefore respectfully submitted that judgment of the 
court below should be reversed. 


E. HILTON JACKSON, 

ST. GEO. R. RABY, 

Attorneys for Appellant. 
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^ouri of piatrict of ^olmnHa. 

January Term, 1914. 


No. 2629. 


BENJAMIN F. HARRISON, Appellant, 

V8. 

DISTRICT OF COLUMBIA and DAVIS CONSTRUC¬ 
TION COMPANY, Appellees. 


BRIEF FOR APPELLEE THE DISTRICT OF 

COLUMBIA. 


Statement of Facts. 

The statement of the case, in so far as it pertains to the 
alleged liability of the District of Columbia, briefly shows to 
this court that the appellant, between 5.30 and 6 o’clock on 
the morning of the 16th of November, while en route to his 
work on his bicycle on the south side of P street between 
First and Third streets, at a point opposite to the lot on which 




the Armstrong Manual Training School stands, ran into 
some loose bricks on the highway. It appears that the Davis 
Construction Company, under a contract dated the 27th of 
April, 1911, agreed “to furnish all of the necessary labor 
and material, except as otherwise provided, and in good, 
firm, and substantial manner, in strict accordance with in¬ 
structions to bidders, specifications,” and stipulations at¬ 
tached, to make certain alterations and additions to the Arm¬ 
strong Manual Training School; that for a week or two prior 
to the 15th of November, 1911, the plaintiff observed a light 
guarding a wagon-load or two of bricks in the street close to 
the sidewalk, upon which lights had been placed over night 
prior to the 16th of November; that on the morning of the 
16th of November, at about aquarterof 6 o’clock in the morn¬ 
ing, the plaintiff, while riding on his bicycle in front of the 
Armstrong Manual Training School, ran over “some obstruc¬ 
tions in the street, and was thrown from his wheel and was 
injured by stuff that was left in the street after the main 
pile of bricks had been removed.” The testimony tended to 
show that the amount of stone left in the street \aried from 
a few pieces of brick to several wheelbarrow loads, and that 
the main pile had apparently been removed the evening be¬ 
fore, leaving these few broken pieces. Plaintiff offered a 
witness, who testified that she lived opposite the school build¬ 
ing, and that her children played with loose bricks and scat¬ 
tered them out over the street. 

The court, at the conclusion of the evidence of the plain¬ 
tiff, upon motion of counsel for the defendant the District 
of Columbia, directed a verdict for the defendant the District 
of Columbia, for the reason, first, that the District of Colum¬ 
bia, in the construction of the school building, was engaged 
in a govern mental function and was not liable for the torts 
of its agents, and therefore not liable for any negligence on 
the part of any of its employees, either in leaving the bricks 
on' the street or negligence of licensee using the street with 
the permission of the District of Columbia, and for the fur- 




3 




ther reason that the evidence disclosed that the obstruction 
in the street had not been there a sufficient length of time to 
charge the defendant with constructive notice and with the 
duty to remove it, nor was it proved that the defendant 
the District of Columbia had any actual notice of the pres¬ 
ence of this obstruction in the street. 


ARGUMENT. 

That the District of Columbia, in the care and manage¬ 
ment, construction, and repair of its school buildings, is in 
the exercise of a governmental function has been decided 
beyond the necessity of argument by this court in the case 
of the District of Columbia vs. Tyrrell, decided by this court 
on February 2, 1914. In that case the plaintiff was killed 
by reason of the explosion of gas negligently permitted to 
escape in the McKinley Manual Training School, but this 
court held that the public-school system was a branch of the 
municipal organization, and that in the management of this 
school system the municipality was in the performance of a 
public service and was not liable for the torts of its agents. 

An attempted distinction is made by counsel for the ap¬ 
pellant between the Tyrrell case and the case at bar by con¬ 
tending that it was the duty of the municipality to keep th§ 
highway free from obstruction, and that the Tyrrell case was 
only intended to apply where the injury was occasioned 
while plaintiff was on the premises or within the school 
building. 

This reasoning is clearly erroneous, for the exemption 
from liability is predicated on the function or service per¬ 
formed by the municipality and not upon the place or con¬ 
dition under which said service is performed, and I invite 
the court’s attention to the case of Howard vs. Worcester, 
reported in 12 L. R. A., p. 160, in which case the plaintiff 
was traveling upon a highway in the defendant city when 
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her horse was frightened by blasting performed in the ex¬ 
cavation of the foundation of a public-school building, and 
in this case the same contention was raised, to wit. that the 
plaintiff received her injuries outside of the limits of the 
public works, and for that reason the doctrine established in 
Hill vs. Boston did not apply, but the court held to the con¬ 
trary in the following language: 

“In the present case the service in which the city 
was engaged was purely for the benefit of the public, 
and we think the case falls within the general rule 
which exonerates it from the responsibility of the con¬ 
sequence of its servant’s negligence. Citing cases.” 


As to the Question of Notice. 

It is elemental law that the District of Columbia is not an 
insurer against injury on its streets, sidewalks, or elsewhere, 
but the District of Columbia must be proven to have had 
actual notice of the dangerous condition of the street, or that 
the dangerous condition had existed for such a length of time 
as that it might be deemed to have constructive notice of 
such dangerous condition. The record in this case discloses 
that the bricks were not removed until late in the evening of 
Noveember 15, and that this injury occurred at 5 or 6 o’clock 
on the morning of November 16. Can it be said that the 
few short hours of the night-time was a sufficient length of 
time within which the District of Columbia might have con¬ 
structive notice of the dangerous condition of its street? 
This question has been many times decided by this court, 
more particularly in the case of the District of Columbia vs. 
Payne, 13 Appeals D. C., p. 504: 

“But as the basis of the action is negligence notice 
to the corporation of the defect which caused the in¬ 
jury, or facts from which notice may reasonably be 
inferred, or proof of circumstances from which it ap¬ 
pears that th^e defect ought to have been known and 






remedied by it, is essential to liability” 2 Dillon 

Mun. Corp., secs. 1024 to 1026. 

“Or, as said by Judge Dillon, in section 1025 of 
his work, when speaking of this class of cases, the 
corporation, in the absence of controlling enactment 
is responsible only for a reasonable diligence to repair 
the defect or prevent accidents after the unsafe condi¬ 
tion of the street is known, or ought to have been 
known to it or to its officers having authority to act m 

respect to it! ’ 

Again, in the case of the District of Columbia vs. Black¬ 
man, 32 Appeals D. C., p. 32, in which case a municipality 
had issued a permit to a building contractor to make an ex¬ 
cavation in the 'sidewalk, and when such excavation was fully 
completed, four hours before the pedestrian using the side¬ 
walk fell into the hole, then unguarded, and was injured, and 
up to a few minutes of that time a laborer who had assisted 
in digging the hole remained near it, the municipality can¬ 
not be said to have had constructive notice of the unguarded 
condition of the hole, and in the absence of actual knowl¬ 
edge of its condition it is not liable to the party injured. 
The court, on page 39, used the following language: 

“There was no evidence before the jury that the 
District had knowledge, either actual or constructive, 
of the unguarded condition of the hole at the time 
the plaintiff fell into it. On the contrary, the circum¬ 
stances as disclosed by the evidence were such as to 
warrant the District in believing that the conditions 
of its permit were continuing to be carried out. If 
therefore in the circumstances of this case the District 
is to be chargeable with liability, we must in effect 
impose upon it the duty of placing a representativein 
direct supervision over every similar work in the Dis¬ 
trict. We do not so understand the law.” 

From a perusal of the above authorities and the record in 
this case, it is undoubtedly clear that the trial court com¬ 
mitted no error in directing the verdict for the defendant the 
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District of Columbia on either or both of these grounds, and 
we respectfully submit that the finding of the trial court 
should be sustained. 


Respectfully submitted, 

CONRAD H. SYME, 

•Corporation <Cownsel, D. >C.; 
ROGER J. WHITEFORD, 
Assistant Corporation Counsel, D. C., 
Attorneys for Appellee the District of Columbia. 
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